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An employment litigation i a contest d div rce. It 
carries vvith it all f the moti naJ baggage, th tati nal­
ization, the intensity and th anger that we as ocia te wi th 
divorce court. Th lawyer £11' partisan, to . Emplo rn nt 
lawyers oft n specialize in repre nti.ng either empJoyers 
r mpl ee; the ' identify fiercely with th ·il' clients, and 

th y have a hard time looking a t the case fr m th oth r 
end of th if particular tunnel. Succcs ful. m diati n f 
emplo Tn ntclaim r quir · ,fir t ofall,l ttiJ1 th client 
vent- not at eadl ther, and not through their la\,vyer I 

but in their own words, to th mediator. Many p pie, 
once they have spoken their piece, will be ready to listen. 

An arbitrati 11, n the other hand, is a trial. Like 
judges i.n bench trial , < rbitrat rs ar · reluctant to in olve 
th m elv in settlement di ell i,OI , Sometim ,how-
v I~ a nLldg towards settlement-or m. diati n-from an 

arbitra tor can benefit the partie and th ir un el. 

"Successful mediation of employment 
claims requires." letting the clients 
vent-not at each other, and not through 
their lawyers, but in their own words, to 
the mediator. Many people, once they 
have spoken their piece, will be ready to 
listen. " 

The Parties' Choice of Forum 

You are mediating 01' arbitra ting thi di pllt b a us 
th paJ'tie agre d to m diati nand/or arbitl'ati rl.. m­
plo er. heque.n.tly r quit" empl yees to sign agl' em nts 
to mediate and arbitrat w r kplac di pute (both c n­
tract and stahltOl' claims, e bel w), Employee in the fi­
nancial sel' ices industry ar required in th ir application 
foJ' registration with FINRA (formerly IASD) to agr e to 
arbitrat any futw'e dispute with a member firm. 

Be sure to read the mediation / arbitration provision 
and watch out for clauses that may affect the proceeding. 
For exampl ,agreement often require partie to hal' 
mediator and arbitra tor fee, whid1 can be a large .inve t­
ment for an empl ee. Som agr emen ts have fee- hifting 
pToyision , or a prohibiti 11 again t punitive damages, 
that limi t your option a well. 

Di putes about wh ther a dispute is arbitrable are 
b yond the cope oJ tbi , rticle. Speaking generally, courts 
tend to re olve the e disputes in favor of arbitration. 

Contract Claims 

'mployment in the U.S. is vil·tua ll a lway at will, 
which mean that ither side i he · to nd it, fran I 

reason or 11 r ason (pr vided, that i ,th employ r' de­
cision is not taint 'd by L1nlawful di crimlnation). Ie im 
for wrongful cii charg (being fiT · d lmfa irl ) do n. t tat · 
a cau e of action in ew)'l rk or in 010 t sta tes (but tat 
law varic ,so if th o law fan ther state appl ies, ask til 
parties to brief the law of that tate for y u). Very occa-
i nally an emplo e may im/ok a tatut that bars ter­

mination of employmen t in retali non f I' whi tleblowing; 
again, i.f a patty in okes Udl a statut ,a k for bri ung. 

No "jllst calise" protectioll: Labor arbib'at J' wh 
are aceu tomed to detemlining"'u t ca u. "und · r c .I -
I ti e barga inillg agreem nts need t k ep in mind that 
employers in a non-union c nte ,t ar not subject to any 
sucll restriction n their f1" dom to nd the e.mplo ment 
relationship.Occa ionall ·mpJ ye do not under tand 
or accept tha t their employer had th right t fire th m f r 
r a ons the mployee thinks a r w r nU'headed r di hon­
est. U uaUy, however, the empl yer's wrong-beadedne , 
uniairnes ' and v n dishonest doe not entw' · an m­
ployee to damages. 

E c pt a an agreem nt between th p rlies ( ra l r 
in w rHin ) oth rwi e requiJ: s, th emploer w lh 
emplo en tbing wh n the re lationship end . Pa in. lieu 
of n06ce an.d ev ranc are not r quir d by law but ar 
matt ' l' of conv ntiol1, practice and agre ment. suall y 
an employer require empl y t rel ,'ase claim in ex-
dlang for everance, and empi ye rIa are L1sua U 
enforced in court. 

Oral v, written agreemellt ": Hi t r icaUy, mo t p ople 
in this country w nt to ,·"ork und r ral ontract -after 
the interview an offer wa 'xtend d, a saJar wa quoted 
and hand we I' shak n. oday employees typ.ically 
recei ' e an" ffer letter" which r ci tes the terms of th 
offer and the mployee' a ked t ountersign the I tteJ.' 
t in.dicate acceptanc . Prabl 111 ari wh n ral a sur-
an e a re given outside th letter or in . ub equent year. 
Th mployer w ill argue.it i bound nly by what is in the 
letter; th employ will argue that th r promise were 
made which hould be enforced. Thes i su s ne d bri fs 
on the law and testimony on the facts. 

Somebme the partie ' dispute w ill ad e fj' m a 
contract f employm nl' for a fi ed t rm (e. "thr e ar). 

lassicaU the empl ye wa entitl d to be paid for the 
une 'p ired term if the employer t rminat d the relation­
ship w ithout ca u .11 da mo t cQnh'act p rovide for 
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a payout or severance period if the employer lets the 
employee go without cause, that is, for reasons other than 
misconduct. Even where the contract has a fixed term, 
however, the employee is entitled to quit at any time, and 
he is also free to go to work elsewhere unless the contract 
contains a non-competition clause. 

Bonus claims: The employer position is usually 
that the bonus or its amount was discretionary and the 
employee was not entitled to it unless he or she was in 
the company's employ on the date when bonuses were 
paid to employees generally. (To support this position 
the employer should produce a handbook or other policy 
statement provided to the employee and/ or an employ­
ment letter or contract to the same effect.) The employee's 
position typically is that bonus is a large part of what 
he worked for and getting fired, especially at the end of 
the year, with no bonus is unfair. Most cases support the 
employer but a few have found in favor of employees on 
particular facts-and the particular facts are everything 
in these cases. 

Terminations for cause: These are, and should be, un­
common. Usually, if employment is terminated without 
cause, the employee will be eligible for severance and, 
under his employment letter, contract or company policy, 
will receive at least some of his bonus, deferred compen­
sation, stock options, etc. Most agreements provide that, 
if an employee is terminated for cause, he is paid his 
base salary and benefits through his last day worked and 
nothing more (and may, indeed, be subject to claims for 
recapture of compensation received after his misbehavior 
took place). "Cause" is usually a defined term in the par­
ties' agreement and, consistent with case law, means, in 
essence, willful misconduct. Cause does not mean ordi­
nary poor job performance as assessed by the employer. 
You may be asked to mediate or arbitrate the claim of an 
employee that he should not have been fired for cause 
because, if cause does not exist, the employee will be en­
titled to money and benefits that are forfeited in the event 
of termination for cause. Occasionally employers fire an 
employee for cause as the first step in a "negotiation" in­
tended to persuade the employee to accept a lower bonus 
or lesser severance than he would otherwise receive. This 
tactic is abusive and you should not tolerate it. 

Severance: Some employers offer employees who 
are let go for economic or other employer-based reasons 
a severance package but do not offer severance to em­
ployees terminated for poor performance (even though 
there was no "cause," i.e., willful misconduct). Employees 
sometimes feel that their termination for poor perfor­
mance was unwarranted and bring a proceeding in the 
hope of getting a "package." The employer probably has 
the right to decide whether performance was poor, so the 
employee has an uphill battle here, but you will want to 
focus on the facts of the particular case. 

Securities industry issues: The termination of a 
registered employee triggers a U-5 filing with FINRA 
which requires the employer to disclose the reasons for its 
action. The courts have held the employer judicially im­
mune for misstatements in these filings, which have huge 
consequences for employees. Many a FINRA arbitration 
or mediation leading to it has as its object getting a deter­
mination that the employee was not guilty of misconduct, 
which can be the predicate for a supplemental FINRA 
filing. 

Restrictions on Competition and Solicitation 
An arbitrator may be asked to enforce a non-compe­

tition agreement, or an agreement not to solicit or work 
for a former employer's clients, or not to solicit or hire a 
former employer's employees. Even in the absence of a 
written agreement, the parties may dispute whether the 
employee's actions in starting a new business or going to 
work for a competitor breached his common law duty of 
loyalty to his former employer. 

What law applies? State law generally recognizes 
the employee's duty of loyalty but varies widely on the 
enforceability of non-competition agreements. In Cali­
fornia, non-competition agreements are illegal by statute 
(but California does, vigorously, protect trade secrets 
and employer information generally). Many states, 
however, enforce such agreements as written. New York 
judges tend to pare them down to avoid restrictions that 
interfere with employee mobility except as necessary 
to protect employer confidential information and client 
relationships. Most judges take a dim view of employees 
who misappropriate employer property by, for example, 
downloading customer lists and price or cost data. 

Case law used to say that restrictions were valid if 
they were appropriately limited in time and geographi­
cally. Geographic limitations have now largely gone by 
the wayside except for doctors, hair salons and other 
businesses where good will is associated with loca-
tion. Time limitations range from 3 or 6 months to one 
year-occasionally an agreement will impose a two year 
restriction, though this may be hard for the employer to 
justify. In New York City's Commercial Division, judges 
have seemed willing to enforce agreements for up to 
six months, especially if the employee was being paid 
a salary to stay "on the beach," but these cases are very 
fact-specific: What is the real injury to the employer if the 
restriction is not complied with? What is the employee 
trying to accomplish by moving? Has (genuinely con­
fidential) information been taken? Is this a group raid/ 
move that will cost the former employer a whole line of 
business? Etc. Covenants associated with the sale of a 
business are broadly valid for a long period of time, and 
you may need to figure out in a particular case what the 
business basis for the covenant was. 
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Often the employer will go to court to get injunc-
tive relief before starting an arbitration. One or the other 
of the parties will then move to compel arbitration. The 
parties may be sent to mediation early in the process, in 
the hope that their business issues can be ironed out-the 
employee and his new employer can be made to promise 
not to do certain things, or to pay some royalty, etc. 

Statutory Claims 
Employer agreements and policies may require em­

ployees to mediate and/ or arbitrate claims that an em­
ployer has discriminated against the employee based on 
race, sex, age, disability or other protected characteristic, 
or has retaliated against the employee for complaining 

about such discrimination. A mediator or arbitrator may 
perceive these claims as an attempt to dress up a legally 
insufficient wrongful discharge claim in wolf's clothing. 
This may be the case-and it may also be the case that 
discrimination has occurred and the employee has no 
choice, because of the agreement the employer required 
him to sign, but to arbitrate the claim. Many statutory 
claims are mediated as a step on the road to arbitration, 
and the parties can benefit hugely from the mediation 
process. 

Laura B. Hoguet, lhoguet@hnrklaw.com, is a partner 
of Hoguet, Newman, Regal & Kenney LLP in New York 
City and has decades of experience in employment law. 
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