ORDER PREPARED BY COURT

SYNGENTA CROP PROTECTION, INC.

Plaintiff,
V.

INSURANCE COMPANY OF NORTH
AMERICA, et als.,

Defendants.

SUPERIOR COURT OF NEW JERSEY
UNION COUNTY — CIVIL PART
DOCKET NO. UNN-L-3230-08

ORDER

September 2, 2015 F % Em % .1
| SEP -2 2015

KENNETH J. GRISPIN, P.J.Cv.

THIS MATTER being opened to the Court by the “Moving Insurers”, as defined in the
Statement Of Reasons attached, and the Court having read the moving and opposing papers and
having heard oral argument on August 26, 2015 and for the reasons set forth in the Statement Of

Reasons;

IT IS on this 2™ day of September, 2015,

ORDERED as follows:
L. The law of the State of New York shall apply at trial.
2. Moving Insurers’ motion for Summary Judgment is DENIED.

KENNETH J,/GRISPIN, P.J.Cy.
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1. FACTUAL ALLEGATIONS KENNETH J. GRISPIN, PJ.CV.

1. Introduction and Background
Before the Court is 2 Declaratory Judgment Action brought by Plaintiff Syngenta Crop

Protection, Inc. (“Syngenta”), as alleged successor in interest to the U.S. agribusiness of Novartis
Corporation (“Novartis”) and its predecessors Ciba-Geigy Corporation (“Ciba-Geigy”) and
Geigy Chemical Corporation (“Geigy™). The complaint, filed on September 30, 2008, secking
coverage from over 100 general liability Insurers, whose policies span the years 1959-1986, for
the product liability claims asserted against Syngenta and Syngenta AG—its parent company—
in two underlying Illinois lawsuits which alleged damage to sanitary water supplies from
contamination of those drinking water sources by Atrazine and/or Atrazine-containing products.
See infra, Section I-2. In its Third Amended Complaint, Syngenta details the product liability
claims pled against it in the underlying actions and relief sought for property damage allegedly

arising out of the use of the purportedly defective product, Atrazine, and Atrazine-containing




herbicide products' manufactured and sold by Geigy, Ciba-Geigy, Novartis, and Syngenta.
Syngenta asserts four causes of action, seeking declaratory judgment for the primary insurers’
defense and indemnity obligations (First and Second Causes of Action) and the excess/umbrella
msurers’ indemnity obligations (Third Cause of Action) and asserting a claim for breach of
contract against the primary insurers (Fourth Cause of Action).

All of the Defendants in this action issued and/or underwrote occurrence-based insurance
policies that incept before 1986. Defendant Insurance Company of North America (“INA™) was
the only primary insurer named as a Defendant in this action. Based on the terms of a prior
settlement release, the dispute between it and Syngenta was submitted to arbitration, and INA
prevailed in that arbitration in or about late 2011. Thus, the remaining Defendant Insurers—or,
here, “Moving Insurers”—wrote excess/umbrella, pre-1986 occurrence-based policies.

The “Moving Insurers” now move for Partial Summary Judgment on two different
grounds: (1) asserting that the “pollution exclusion” [clause] appearing in policies issued
between 1971-1985 and the “absolute pollution exclusion” [clause] appearing in policies issued
between 1985-1986 are to be governed by New York substantive law, and (2) asserting that no
coverage 18 owed to Syngenta under the policies containing the pollution exclusion or the
absolute pollution exclusion in light of New York substantive law interpreting such exclusions
and the lack of any disputed issues of material fact relevant to the applicability of the pollution
exclusions. Collectively, the “Moving Insurers” are: Baloise Insurance Company, HDI-Gerling
Industrie Versicherung AG, Haftpflicktverband der Deutschen Industrie V.a.G., Gerling-
Konzern Allgemeine Versicherungs Atkiengesellschafts, Zurich American Insurance Company,

Zurich International (Bermuda) Limited, Zurich Insurance Company, AXA Versicherung AG on

! The definition of Atrazine and its alleged byproducts and propensities are the subject of arguments by the parties,
and are addressed by the Court infra, Section I-4.




itw own behalf and as successor of Colonia Versicherung Aktiengesellschaft, Swiss Reinsurance
Company, Limited, European Reinsurance Company of Zurich, Limited f/k/a European General
Reinsurance Company of Zurich, Westport Insurance Company f’k/a Puritan Insurance
Company, for itself and as successor of Manhattan Fire and Marine Insurance Company,
Switzerland General Insurance Company, Continental Casualty Company, The Continental
Insurance Company as successor by merger to The Fidelity & Casualty Company of New York,
The Continental Insurance Company as successor by merger to certain policies issued by Harbor
Insurance Company a’k/a Greenwich Insurance Company, and One Beacon Insurance Company
f’k/a Employers’ Liability Assurance Corporation, Limited.

2. The Underlying Actions

Syngenta seeks a declaration of coverage for two underlying product liability lawsuits:

(1) Holiday Shores Sanitary Dist. v. Syngenta Crop Protection. Inc. et ano., No. 04-L-710 (111
Cit. Ct., 3d Cir., Madison Cnty.) (“Holiday Shores™), and (2) City of Greenville v. Syngenta

Crop Protection, Inc. et ano., No. 10-CV-00188 (S.D. IL.) (“City of Greenville”) (collectively,

the “Underlying Actions”).

In Holiday Shores, a putative class comprised of similarly situated sanitary water districts
and water authorities in Illinois filed an action against Syngenta and Growmark, Inc. in Illinois
State Court, Madison County. The litigation sought damages relating to the cost to remove
Afrazine from the water supply through various methods, including granular activated carbon
filtration systems. The plaintiffs alleged that Atrazine—manufactured and sold by Syngenta and
or its alleged predecessors and distributed by Growmark, Inc.—once released into the
environment, entered the water supply through run-off. The plaintiffs further alleged that

ingestion of Atrazine and its degradant chemicals in any concentration could cause cancer and




reproductive problems in humans, necessitating its removal from the water supply. Further, the
plaintiffs alleged that Syngenta knew that when Atrazine and Atrazine-containing products were
“applied and used for their intended purpose, [Atrazine] would invade [p]laintiffs’ property and
contaminate their waters” causing “severe and permanent damage to their properties” and
contamination of their water supply. The plaintiffs asserted various causes of action, including
negligence, trespass, nuisance, and strict liability.

In City of Greenville, a putative class comprised of sanitary water districts across
multiple states, including Illinois, Missouri, Kansas, Indiana, Ohio, and Iowa, with the plurality
located in Illinois, filed an action in the United States District Court for the Southem District of

MNlinois against Syngenta and its parent, Syngenta AG. Similar to the plaintifis in Holiday Shores,

the plaintiffs in City of Greenville asserted causes of action that included negligence, trespass,

nuisance, and strict liability, and sought recovery of costs incurred or to be incurred by class
members to remove Atrazine from their drinking water supply. Further, the plaintiffs sought
costs for additional testing and monitoring of the water supply.

The Underlying Actions were resolved by way of a nationwide class settlement
agreement approved by the United States District Court for the Southern District of llinois on
October 23, 2012. Pursuant to the settlement agreement, Syngenta paid $105 million in
settlement of the claims asserted against it in the Underlying Actions. The settlement class
included every community water system in the United States that could submit acceptable proof
of any detection of Atrazine as of a certain date. In return for payment, Syngenta received an
irrevocable covenant not to sue, granting it release for all future property damage and economic
loss claims arising out of any damage from Atrazine over the ten years following the settlement.

Thus, every settling water district class member is subject to the release and covenant not to sue.




The settlement agreement also provided a release to the five other Atrazine manufacturer

defendants in companion cases to the Holiday Shores action, specifically: Sipcam, Drexel,

United Agri Products, Dow, and Makhteshim-Agan-—none of which contributed to the $105
million settlement fund.

Following settlement, Syngenta recouped approximately $4.2 million from the other
Atrazine manufacturing defendants, which it applied as a credit against the $105 million
settlement, for a total indemnity demand of $100.08 million. Syngenta also recouped
approximately $23 million from its post-1986 insurers that are not part of this Declaratory
Judgment action. Syngenta also seeks approximately $73 million in defense costs allegedly
incurred in connection with the defense of the Underlying Actions. In addition, the settlement
agreement provides that the “U.S. District Court for the Southern District of Illinois shall have
and retain jurisdiction over . . . any and all matters arising out of, or related to, the interpretation
or implementation of this Agreement,” and further provides that it was to “be governed by and
construed in accordance with the laws of the State of Illinois.”

After the settlement was approved, 1,085 community water systems submitted proofs of
claim that were accepted by the court-appointed administrator and received payments under the
settlement. Of the $105 million settlement amount paid by Syngenta, $64,227,136 was paid to
the claimants, and the remaining funds were paid to the plaintiffs’ class counsel, the settlement
administrator, and for other court-approved expenses. Claimants were not required to utilize the
settlement proceeds to treat, remove, and/or monitor their water supplies for Atrazine. Monies
were paid out to claimant water districts in more than forty (40) states, with the top ten claimants
receiving approximately sixty (60) percent of the settlement monies. The 143 Ilinois claimants

received the highest percentage—totaling $15,056,241, or 23.4% of all monies paid.




3. Prior Action Between the Parties and Related Decisions by the Court

Ciba-Geigy previously sued the Moving Insurers and/or their predecessors and other
insurers in Union County, New Jersey, in a declaratory judgment action to enforce liability
insurance coverage under the same policies at issue in this litigation, and others, for losses in
connection with environmental liabilities, including liabilities under the Comprehensive
Environmental Response, Compensation and Liability Act, 42 U.S.C. § 9601 et seq. (CERCLA).
The liabilities arose out of alleged groundwater contamination from the disposal of allegedly
hazardous industrial waste at over one hundred (100) sites in thirty (30) states.

In that litigation, Ciba-Geigy Corp. v. Liberty Mut. Ins, Co.. et al., Docket No. L-97515-

87 (N.J. Super. Ct. Law Div. 1987) (“Liberty Mutual™),? the late Honorable Lawrence Weiss,

J.S8.C. was required to determine the applicable law for interpretation of the pollution exclusions
in the insurance policies. Judge Weiss held that “the law of the state where the site is located”
would govern the interpretation of the pollution exclusions. Judge Weiss also denied
reconsideration on the same issue. The trial decision held that the pollution exclusions were
inapplicable to Ciba-Geigy’s claims, and awarded judgment to Ciba-Geigy. The parties in

Liberty Mutual thereafter settled their claims and executed settlement agreements..

In July 2011, certain Defendant Insurers moved for summary judgment, contending that
the claims at issue in the Underlying Actions were released as part of the settlement in Liberty
Mutual. Syngenta opposed those motions and cross-moved for partial summary judgment,
arguing that the Underlying Actions involved product liability claims, not environmental claims

and, therefore, fell within the “carve-out” in the Liberty Mutual settlement agreements.

% Consolidated for discovery with similar actions under the caption In re Envtl. Ins. Declaratory Judgment Actions,
Docket No, UNN-L-573-89 (N.J. Super. Ct. Law Div. 1987).
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Specifically, the settlement agreements had released coverage for “environmental claims,” as
defined therein, but preserved, by way of a “carve-out,” coverage for product liability claims.

On April 20, 2012, this Court issued an Order and accompanying Statement of Reasons
holding that the claims in the Underlying Actions were product liability claims and that the term
“environmental claims” in the settlement releases was intended by the parties to the settlgment
agreements to be “limited to claims involving the disposal of hazardous waste.” The Court found
that the “carve[-]Jout for product liability claims would . . . be null if the release were meant to
mclude any claim with an environment-related liability.” While the Court found that the claims
in the Underlying Actions are product liability claims, it recognized that claims relating to
Atrazine are inherently environmental in nature. Specifically:

[hlerbicide products such as Atrazine are inherently environmental in nature due to their

function and use. The use of such a product affects the environment and becomes

environmental. Accordingly, a court would be hard pressed to encounter cases where the

circumstances surrounding the use of such a product were not considered “environmental.”
On September 24, 2013, the Court issued another Order and accompanying Statement of
Reasons pertaining to Syngenta’s motion for summary judgment requesting that the remaining
Defendants’ affirmative defenses of prior release be struck. Except as to Defendants who were
permitted to withdraw the affirmative defense, the Court granted Syngenta’s motion. The Court
again found that “[i]f all claims were intended to fall within the definition of Environmental
Claims just because of its environmental nature, no carve[-] out provision would have been

included in the Environmental Settiement Agreement, and it would be a nullity.”

4, Atrazine and its Bvproducts and Propensities

a. General Definitions and Background
Atrazine is a synthetic, triazine-selective herbicide developed, patented, and registered

for use by Geigy in the United States in 1958. It is designed to inhibit pre- and post-emergence




broadleaf and grassy weeds, and is particularly effective at controlling weeds associated with
corn and sorghum crops. When applied as intended and directed, Atrazine works to inhibit the
growth of weeds, allowing the crop to go unabated. Syngenta, as the purported successor in
interest to Geigy, manufactures and sells Atrazine and Atrazine-containing products in the
United States. Upon expiration of Geigy’s patent on Atrazine in 1976, other companies began
manufacturing and selling Atrazine-containing products in the United States. For approximately
the past forty (40) years, Syngenta has been only one of several companies selling Atrazine.

Herbicides and pesticides, including Atrazine and Atrazine-containing products, must
undergo regulatory review in order for their registration, including the details of its label, to be
permitted for distribution in the United States. The United States’ regulatory standards governing
Atrazine have changed over the years. In 1991, the United States Environmental Protection
Agency (EPA) set a Maximum Contaminant Level for Atrazine in drinking water of 3 parts per
billion (“ppb”). The EPA is currently reviewing Atrazine pursuant to FIFRA § 3(g), which
requires the agency to review each registered pesticide every fifteen (15) years. The EPA has
not, to date, recommended Atrazine’s ban in the United States.

b. Disputes Over Atrazine and its Byproducts and Propensities

According to the Moving Insurers, both the EPA and Geigy have acknowledged
Atrazine’s “pollutant” and “contaminant” propensities. As to Geigy, the Moving Insurers assert
that Geigy’s own researchers focused on Atrazine degradation and groundwater protection,
resulting in various research studies and reports that confirm these propensities. The Moving
Insurers point to a November 17, 1971 study entitled “Metabolism of s-Triazine Herbicides,”
which explored degradation and run-off issues. This 1971 study purportedly addressed the

“major concern about these herbicides, [including Atrazine,] in terms of the environment” by




studying the rate and pathways of their degradation in soils. The Moving Insurers also point to a
January 1991 study entitled “Atrazine Update: A Briefing Paper on Atrazine Groundwater
Protection and Toxicological Risk Evaluation,” which allegedly explored steps needed to protect
against Atrazine contamination. |
The Moving Insurers aver that due to the environmental concerns addressed in these and
similar studies, and with the oversight of the EPA, Ciba-Geigy in the early 1990s revised its
labels and material safety data sheets for Atrazine and Atrazine-containing products.
Specifically, according to the Moving Insurers, the labels were revised to include environmental
hazard warnings and increased water protections from Atrazine run-off. In fact, according to the
Moving Insurers, the labels were revised to state that the product is a “restricted use herbicide
due to ground water surface concerns.” The labels purportedly conta{n further disclaimers and
use restrictions to “minimize the potential for Atrazine to reach ground and surface water” under
the heading “Precautionary Statements, Environmental Hazards,” which reads as follows:
Atrazine can travel (seep or leach) through soil and can enter ground water which may be
used as drinking water. Atrazine has been found in ground water. Users are advised not to
apply Atrazine to sand and loamy sand soils where the water table (ground water) is close

to the surface and where these soils are very permeable, i.c., well-drained . . . .

This product may not be mixed or loaded within 50 ft. of intermittent streams or rivers,
natural or impounded lakes and reservoirs . . . .

Do not apply directly to water, to areas where surface water is present, or to intertidal areas

below the mean high water mark. Do not apply when weather conditions favor drift from

treated areas. Runoff and drift from treated areas may be hazardous to aquatic organisms

in neighboring areas. Do not contaminate water when disposing of equipment wash waters.
The Moving Insurers also assert that while Atrazine remains in use in the United States, concerns
about its residues in drinking water have led to more aggressive restrictions and bans

internationally—specifically, a 2004 ban by the European Union allegedly due to “persistent

concerns about groundwater contamination.”




Syngenta, by contrast, avers that Atrazine has been regulated and approved by federal
and state authorities in the United States since it was introduced into the market, and continues to
be so to date. According to Syngenta, at the federal level, the United States Department of
Agriculture regulated Atrazine until the early 1970s, at which point, the then-created EPA
assumed responsibility for its regulation. Syngenta avers that Atrazine is regulated to date by the
federal government and state governments for use on farmlands throughout the United States,
and further, the EPA states on their website that “cumulative exposures to [Atrazine] through
food and drinking water are safe’” and that “the levels of [A]trazine . . . that Americans are
exposed to in their food and drinking water, combined, are below the level that would potentially
cause health effects.” According to Syngenta, this finding by the EPA. is contrary to the Moving
Insurers’ argument that the EPA considers Atrazine to have “pollutant” or “contaminant”
propensities. Moreover, Syngenta disputes that the EPA 1s “reviewing [A]trazine because of
potential harm to humans or the environment.” Indeed, as noted above, the EPA’s current review
of Atrazine is pursuant to FIFRA § 3(g), which requires the EPA to review each registered
pesticide every fifteen (15) years.

Syngenta also takes issue with the Moving Insurers’ reference to the alleged 1971 and
1991 studies. For example, Syngenta disputes that it internally acknowledged any “pollutant” or
“contaminant” propensities for Atrazine. Specifically as to the 1971 study set forth by the
Moving Insurers, Syngenta asserts that the study states “runoff . . . will not be dealt with in this
review,” and goes on to argue that the Moving Insurers’ references are taken out of context. As
to the Moving Insurers’ argument that the 1971 study addressed concerns about Atrazine “in

terms of the environment,” Syngenta avers that the full quotation provides:
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Since residual trazines or their breakdown products in soils do not represent a hazard to

other soil life, animals or man, our major concern about these herbicides in terms of the

environment has centered around the rate and pathways of their degradation in soils.
Syngenta likewise disputes the characterization of the 1991 study as exploring steps needed to
“protect against [A]trazine contamination.”

As to the revision of Ciba-Geigy’s labels in the 1990s, Syngenta avers that it did indeed
revise its labels and material data safety sheets for Atrazine and Atrazine-containing products,
but disputes that any such revisions were due to “concerns” about Afrazine or that the EPA

exercised any oversight of any such revisions. Syngenta reiterates that all pesticide and herbicide

labeling 1s subject to agency review. See, e.g., 40 C.ER. § 156.10(a)(6). As to the banning of

Atrazine by the European Union (EU), Syngenta disputes that the EU “banned the use of
[A]trazine because of persistent concerns about groundwater contamination.” Instead, according
to Syngenta, the action taken by the EU in 2004 was tied to a general groundwater limit of 0.1
ppb for all pesticides and herbicides, and was not taken “because of any specific toxicological
reasons but because [the EU] was concerned that residues in groundwater might exceed its

nominal limit of 0.1 ppb.”

5. Disputes Regarding the Specific Policies at Issue in this Matter

The Moving Insurers assert that Syngenta has placed over $1.3 billion in excess policy
limits at issue in the DJ Action. However, according to the Moving Insurers, Syngenta is not
identified in any of the historic, pre-1986 liability policies at issue as a named insured because
Syngenta did not come into existence until the year 2000, after the expiration date of the last
policy at issue in the DJ Action. According to the Moving Insurers, Syngenta seeks coverage
under the policies at issue based upon its alleged status as the successor in interest to Ciba-

Geigy’s Atrazine-related business.
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The Moving Insurers aver that the pre-1986 insurance program at issue in the DJ Action
is unique because it primarily consisted of insurance policies, tailor-made by Ciba-Geigy’s
insurance broker, Marsh & McLennan, Inc. (“Marsh”), to account for the specific liability risks
of its client, Ciba-Geigy. The industry term for these types of policies is “manuscript” policies.
The Moving Insurers aver that they were part of the manuscript policy-based program, and
issued several different policies. The Moving Insurers assert that in each of the manuscript
excess/umbrella policies issued to Ciba-Geigy by the Moving Insurers, the following form of
“qualified” pollution exclusion was included:

It is agreed that the insurance does not apply to bodily injury or property damage arising

out of the discharge, dispersal, release, or escape of smoke, vapors, soot, fumes, acids,

alkalis, toxic chemicals, liquids or gases, waste materials or other irritants, contaminants
or pollutants into or upon land, the atmosphere or any watercourse or body of water; but
this exclusion does not apply if such discharge, dispersal, release or escape if sudden and
accidental.
The Moving Insurers assert that as to the manuscript policies in effect from 1985-1986, the
following form of “absolute” pollution exclusion was included:

It is agreed that the insurance does not apply to bodily injury or property damage arising

out of the discharge, dispersal, release or escape of smoke, vapors, soot, fumes, acids,

alkalis, toxic chemicals, liquids or gases, waste materials or other irritants, contaminants
or pollutants into or upon land, the atmosphere or any watercourse or body of water.

The Moving Insurers aver that at the time the policies were issued, Ciba-Geigy and/or its
predecessors were New York corporations headquartered in Ardsley, New York, and the policies
were delivered to them in New York. Moreover, according to the Moving Insurers, Marsh served
Ciba-Geigy through its New York office such that the policies were brokered, negotiated, and

delivered in New York. They note that because of the unique nature of the manuscript policies,

Marsh served an important role in brokering the policies from and in New York.?

3 After April 1, 1986, Ciba-Geigy’s manuscript program switched from an occurrence-based program to a claims-
made program. The insurers that comprise the post-1986 claims-made program are not parties to the DJ Action.
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Syngenta notes that the above exclusions differ, in that the “absolute” pollution exclusion
does not include the so-called “sudden and accidental” exception: the phrase “but this exclusion
does not apply if such discharge, release or escape is sudden and accidental.”

Syngenta heavily disputes the extent to which the policies retain connections to New
York, and the Moving Insurers’ arguments in this regard. According to Syngenta, although the
Moving Insurers point to New York as the place of contracting because Ciba-Geigy’s
headquarters and Marsh’s headquarters were located in New York when the policies were issued,
the policies were underwritten and negotiated in various jurisdictions, including but not limited
to: Switzerland, Germany, Bermuda, Massachusetts, and New York. Syngenta asserts that the
Moving Insurers themselves were located in and thus signed the policies in six different
jurisdictions: Switzerland, Germany, California, Bermuda, Connecticut, and Massachusetts. It
avers that none of the Moving Insurers were or are currently located in New York, and further
avers that Marsh and other brokers used in connection with the policies were located in both
Switzerland and New York. Syngenta notes that the fourteen (14) other insurers or insurer
groups that have joined the Moving Insurers’ motion (the “Joining Insurers”) were located in a
variety of jurisdictions at the time their policies were issued, and therefore, the underwriting and
negotiations for these policies may well have taken place in any number of jurisdictions.

Syngenta also argues that there is substantial documentary evidence in this matter that
Ciba-Geigy’s insurers knew or should have known that the company they were insuring was a
major chemical company that sold its products nationwide and had multiple operating locations
around the country involved in the manufacture and sale of agrichemical products, including
Atrazine—one of the company’s biggest-selling products. Syngenta argues that the Moving

Insurers knew or should have known that they were insuring risks in multiple states other than

13




New York. Syngenta notes that Ciba-Geigy’s insurance applications and questionnaires, as well
as other underwriting materials produced in this litigation, explained that Ciba-Geigy
manufactured and sold agrichemical products, that the company’s annual sales of agrichemical
products totaled in the hundreds of millions of dollars, that Ciba-Geigy’s agricultural division
was based in North Carolina, and that the company’s major operations were located in various
sites, including Ilinois.

Syngenta points to a report from Marsh, describing Ciba-Geigy’s business operations as
of 1978 as stating:

The Agricultural Division’s primary business is the development, production and sale of a

wide range of pesticides and hybrid seeds for sale to commercial farmers. The Division’s

herbicidal (i.e., weed killing) products account for about 67% of the Division’s sales. Of
these, the most important is [Altrazine (sold mainly under the Company’s trademark

“AAtrexR”), principally for use on com.
{emphasis supplied).

Syngenta takes further issue with various assertions by the Moving Insurers. For
example, Syngenta does not dispute that the name “Syngenta Crop” does not appear in the pre-
1986 policies, it asserts that it was previously known as Novartis Crop, which was incorporated
in 1996. It also avers that it seeks coverage in the DJ Action for policies as the successor-in-
interest to the rights of not only Ciba-Geigy, but also to Novartis and Geigy.

II. MOVING INSURERS’ ARGUMENTS IN SUPPORT OF THEIR MOTION

1. Choice of Law

In support of their motion for summary judgment, the Moving Insurers first aver that as
New Jersey is the forum of the present DJ Action, its choice of law principles govern what

state’s substantive law applies. Emy v. Estate of Merola, 171 N.J. 86, 94 (2002). In this instance

b

the Moving Insurers argue that New Jersey choice of law principles dictate that New York state
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substantive law governs the dispute because, most significantly, New York was the place of
contracting.

According to the Moving Insurers, if there is a conflict in the potentially applicable
substantive law, and that conflict involves contract interpretation, New Jersey courts have
traditionally relied on the law of the place of contracting because it comports with the reasonable
expectations of the parties, unless another state has a more significant interest in the issue. State

Farm Mut. Auto Ins. Co. v. Estate of Simmons, 84 N.J. 28, 37 (1980). This principle has been

extended to actions seeking insurance coverage for a product liability claim. N.L. Indus., Inc. v.

Comm. Union Ins. Co., 65 F.3d 314, 322 (3d Cir. 1995). The Moving Insurers aver that in
determining which state has the more significant interest in a dispute, courts should consider the
following factors: (1) the competing interests of the states, (2) the interests of commerce among
the states, (3) the interests of the parties, and (4) the interests of judicial administration. Id. at
320. Further, although “domicile, residence, nationality, place of incorporation[,] place of
business of the parties, and the places of contracting and performance” are relevant to which
state’s interests are paramount, the Moving Insurers assert that typically, the law of the location
of the principal insured risk should govern unless another state’s interests are more significant.
Ibid.; see also Century Indem. Co. v. Mine Safety Appliances Co., 398 N.J. Super. 422, 437
(App. Div. 2008).

The Moving Insurers note that Syngenta has described the Underlying Actions as
sounding in product liability; specifically, that the Underlying Actions involved allegations that
Afrazine, Atrazine-containing products, and their degradant compounds caused damage to the
drinking water of various community water districts in the Midwest. The degradant compounds

were allegedly introduced into the environment after Atrazine and Atrazine-containing products
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were sold to farmers and utilized for their intended purpose as herbicides. The Moving Insurers
note that because the underlying claims for property damage are alleged to arise out of the
intended use of Atrazine and Atrazine-containing products after these products were no longer in
the possession of Syngenta, Syngenta has characterized these claims as product liability claims.
As such, according to the Moving Insurers, the law of the place of contracting applies to this

matter, as it i3 a product liability-based insurance coverage dispute. N.L. Indus., supra, 65 F.3d at

320-23; Diamond Shamrock Chems. Co. v. Aetna Cas. & Sur. Co., 258 N.J. Super. 167, 218

(App. Div 1992).

The Moving Insurers rely heavily upon N.L. Indus., 