
COVID-19 VACCINE MANDATE FOR LARGE EMPLOYERS 

On September 9, 2021, President Biden announced that the 
Occupational Safety Administration (“OSHA”) would soon 
issue a new rule, known as an “Emergency Temporary 
Standard,”  requiring large employers to ensure that their 
employees are vaccinated against COVID-19 or undergo 
weekly COVID-19 testing.  

While the White House provided few details about the 
proposed rule, here is what we know:

•  The rule will apply to all private-sector employers with 
100 or more employees.

•  These employers must require that their employees 
either show proof of vaccination or submit to weekly 
testing for COVID-19. 

 –  Note that because employees can choose to  
be tested rather than vaccinated, the rule may  
not require exemptions based on religion or 
disability.

•  These employers will be required to give their 
employees paid time off to receive the vaccination(s)  
and to recover from any side effects. 

•  Employers who fail to comply with the rule will be 
subject to financial penalties.  

 –  It seems that penalties can be up to $14,000 
per violation, but it is unclear what that means:  
Is that $14,000 per unvaccinated/untested 
employee per week?

There are many open questions about the mandate:

•  Will it apply to employees who are working remotely  
or only to those actually in the workplace?

•  What penalties can employers impose on employees 
who fail to be vaccinated or tested? Can these 
employees be fired? Suspended without pay?  

•  Will employees be given paid time off for their weekly 
tests? Must employers pay for the testing, or can they 
require employees to bear those costs?

It is also unclear how soon these requirements will take 
effect. It took approximately six months for OSHA to 
release its Emergency Temporary Standard governing 
health-care workers. Moreover, it seems likely that the  
rule will be challenged. In the past, many judicial 
challenges to Emergency Temporary Standards have  
been successful. 

Whether some states’ OSHA programs will follow suit  
for smaller employers remains to be seen. 

If the rule does take effect, employers will have to 
implement policies and procedures for compliance.

Interestingly, businesses and chambers of commerce 
generally support the mandate. Some believe that it  
is a welcome relief to have the decision regarding 
vaccination or testing taken out of their hands. 

Hoguet Newman Regal & Kenney, LLP will keep you 
updated on the specifics of the new rule once OSHA  
has released the Emergency Temporary Standard.
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For questions relating to this  
client alert, please contact:  

Randi May
212.689.8808 
rmay@hnrklaw.com

On behalf of employers, Ms. May’s counseling 
experience includes advising a broad range of clients 
concerning all aspects of the employment relationship  
to avoid litigation. She advisesemployers about hiring 
and termination of employment, policies and practices, 
employee misconduct, restrictive covenants, leaves of 
absence and compliance with federal, New York state 
and New York City laws governing employment. Ms. May 
also regularly drafts, reviews and negotiates employment 
and executive compensation agreements, restrictive 
covenants and separation agreements.

Kathleen Lowden
212.689.8808 
klowden@hnrklaw.com

Ms. Lowden’s practice focuses on employment matters  
on behalf of both employees and employers, and also 
includes general commercial litigation. She advises 
employers on compliance with federal, state, and local 
employment statutes. She has defended mass transit 
agencies, as well as other U.S. and foreign defendants,  
in suits by employees alleging sex, race, and disability 
discrimination, civil rights violations, violations of the 
Family and Medical Leave Act, and violations of the Fair 
Labor Standards Act.
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Disclaimer
The information contained in this alert is provided for informational purposes only, and is not intended to be, nor should it be, construed as legal 
advice on any subject matter. You should always seek appropriate legal advice based on the particular facts and circumstances at issue from an 
attorney licensed in your jurisdiction. This alert contains general information and may not reflect current legal developments.


